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Circumstances That Can Cause Surveys To Spin Out 
Of Control

 Adversarial relationships with surveyors

 Staff interviewed repeatedly until give admissions

 Surveys lasting for weeks
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Action Steps To Take When Survey Starts To Go 
Wrong

 Priority 1 – get back into substantial compliance

 Get support – clinical, operational and legal

 Begin gathering ammunition for your IIDR and/or appeal
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State Type A Penalties v. Federal IJs

 Dichotomy of Parallel Tracks

 Fed’s Big Hammer – huge CMPs, 5-Star consequences, decertification

 State’s Big Hammer – SOA and Type A Penalties
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A Story of Fighting 
Back
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Subject Incidents

 Resident #1 – Smoking

 Resident #4 – Gait Belt
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Original Statement of Deficiencies

 N401 - Administration – Full Time Administrator

➢ Resident #1 and Resident #4

 N424 – Administration – Adopt Safety Policies

➢ Resident # 1 and Resident #4

 N1207 – Resident Rights Documentation

➢ Resident #1
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Original 2567

 F610 – Investigation

➢ Resident #1

 F689 – Free of Accidents/Supervision/Devices

➢ Resident # 1 and Resident #4

 F835 – Administration

➢ Resident #1
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Notice of Suspension of Admissions and Assessment of 
Type A Civil Monetary Penalty

 Survey concluded – 12/13/22

 10 business days plus 2 days closed for holidays – 12/29/22

 Executive Director’s Notice – 1/3/23
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Answer and Petition for Hearing

 Contesting suspension of admissions and Type A penalties
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IIDR

 You were notified in our imposition notice dated January 

25, 2023, that deficient practice was identified by the 

Tennessee State Survey Agency (SSA) during the survey of 

December 13, 2022. You did not agree with the deficient 

practice cited as immediate jeopardy at F610-J, F689-J, 

F835-J and requested an Independent Informal Dispute 

Resolution (IIDR). As a result, the IIDR Panel 

recommended to delete F610-J and F835-J and uphold 

F689-J federal requirements.

 

After review of the IIDR materials you submitted to the 

SSA, CMS concludes that F689-J shall remain, as originally 

cited by the SSA. 
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Amended Statement of Deficiencies

 N424 tag which provides as follows:

➢ Each nursing home shall adopt safety policies for the protection 
of residents from accident and injury
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Parties Stipulations as to Law

14



Issues

 F424 - Adopt safety policies 

 Type A - Conditions… “are or likely to be detrimental to the health, 
safety or welfare of the patients….”

 State Operations Manual - Unavoidable Accident – “Means an 
accident occurred despite sufficient and comprehensive facility 
systems.”
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 Did Alamo adopt a substantially compliant policy on safe smoking and safe 
transfers with gait belts?

  Did Alamo train on that policy?

  Was a violation of the policy a violation of the regulations or did the Alamo 
policy require more than the regulations?

  When a staff member deviated from that policy, did Alamo discipline and re-
educate?
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Alamo Adopted Safety Policies
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Alamo Adopted Safety Policies

► Training on the smoking policy

► Training on gait bet policy

► 16 days of surveyor document review and observations
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Smoking Policy/Regulation

Resident #1 screened as 
safe to smoke alone

► The smoking policy was violated

► No regulation was violated 
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Resident #1 completed smoking safely on the porch
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Resident #1 received a full assessment and had a
scraped elbow

21



Reporting to state 9/25/22 and supplemented
9/29/22
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Alamo disciplined and reeducated when the 
smoking policy was not followed
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CNA #4 deviated from Alamo’s Gait Belt Policy
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Alamo disciplined and reeducated when the gait 
belt policy was not followed

Staff who violated Gait Belt Policy immediately re-educated on the spot
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Proof

►Adopted safety policies

►Conditions… “are or likely to be detrimental to the health, safety or welfare 
of the patients….”

►Unavoidable Accident – “Means an accident occurred despite sufficient and 
comprehensive facility systems.”

29



Alamo’s Counter Claim
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Suspension of Admissions

TCA 68-11-252 provides in pertinent part as follows:

(a)  The commissioner has the authority to suspend 
admissions of any new patients or residents to any facility 
or licensee in those cases where the commissioner has a 
factual basis upon which to believe that the conditions in 
any such facility of licensee  are, or are likely to be, 
detrimental to the health, safety or welfare of a patient 
or resident.
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State found alleged serious and immediate threat was removed 
on 12/12/22:

23 days later, on 1/4/23, a Suspension of Admissions was issued:
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State Proceedings

 Originally set for hearing – March 14, 2023

 Hearing continued – March 27, 2023
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Federal Proceedings

 Pre-Hearing Exchange

 Settlement Conference

 Stipulation of Fact and Statement of Issues
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Questions
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