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Circumstances That Can Cause Surveys To Spin Out
Of Control

» Adversarial relationships with surveyors

» Staff interviewed repeatedly until give admissions

» Surveys lasting for weeks



Action Steps To Take When Survey Starts To Go
Wrong

» Priority 1 — get back into substantial compliance

» Get support — clinical, operational and legal

» Begin gathering ammunition for your IIDR and/or appeal



State Type A Penalties v. Federal lJs

» Dichotomy of Parallel Tracks

» Fed’s Big Hammer — huge CMPs, 5-Star consequences, decertification

» State’s Big Hammer — SOA and Type A Penalties



A Story of Fighting
Back
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Subject Incidents

» Resident #1 — Smoking

» Resident #4 — Gait Belt



Original Statement of Deficiencies

» N401 - Administration — Full Time Administrator
> Resident #1 and Resident #4

» N424 — Administration — Adopt Safety Policies
> Resident # 1 and Resident #4

» N1207 — Resident Rights Documentation
> Resident #1



Original 2567

» F610 — Investigation
> Resident #1

» 689 — Free of Accidents/Supervision/Devices
> Resident # 1 and Resident #4

» 835 — Administration
> Resident #1



Notice of Suspension of Admissions and Assessment
Type A Civil Monetary Penalty

» Survey concluded —12/13/22
» 10 business days plus 2 days closed for holidays — 12/29/22

» Executive Director’s Notice —1/3/23
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Answer and Petition for Hearing

» Contesting suspension of admissions and Type A penalties
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IIDR

Dhepartment of Health & Homan Services
Centers for Medicare & Medicxid Services
Cemter for Clinical Stemndands & Cualiny
61 Forsyth Street, 5W, Suite 4T20
Aflanta, Georgia 30303-8909

C:?::_m_au SAERICES

Refer to: 5457 CMS Post IDE Review.03.16.23

IMPORTANT NOTICE - PLEASE READ CARFFUILY
sparkFtharberlaman com
(Feceipt of this notice is presumed to be March 16, 2023- Date notice emailed)

March 16, 2023

Seleena Park Admmnistrator

Alamoe Nursing and Fehabilitation Center
580 West Main Street

Alamo, Temmesses 38001
spark@harberlaman com

Re: CMS Review Fost IDR
CMS Certification Number: 44-5467

Dear Selena Park:

Y ou were notified in our Imposition notice dated January 25, 2023, that deficient practice was
identified by the Tennessee State Survey Agency (SSA} during th: survey of December 13,
2022. You did not agree with the deficient practice cited as immediate jeopardy at F610-T,
F&89-J, F835-T and requested an Independent Informal D Eesolution (IIDE). As a resualt,
the IDE. Panel recommended to delete F610-J and FE35-7 and wphold F689-J federal
requirements.

After review of the IIDF. materials you submitted to the S5A, CMS concludes that FG89-J shall
remain, as ongmally cited by the SSA. Fesident #1. is aphasic, wheelchair bound, severe
cognition Impaimrment, diagnoses of Cerebral Infarction Affectimg Ry Side, Aphasia,
Comvulsions, Hemiplegia and Hemiparesis, Dementia and not able to ask for help {'he does not
talk he does hand motionsz). Resident #4 extensive assistance by two staff members
for transfers, was not steady and was only able to stabilize with staff assistance when moving
from seated to standing pesibion, turmng around, walking, moving on and off the toilet and
surface to surface transfers. and nsed a wheelchair and walker for mobility. The facility failed
to ensure these residents environment remained as firee of accident hazards as is possible; each
resident received supervision and assistance dewvices to prevent accidents; and staff
followed facility policies. These fmlures resulted m the residents being placed at nisk in an
environment that created the hkehhood for serious Impury, serious harm, serious Impairment,
or death and one resident sustaining a hip fracture.

You were notified in our imposition notice dated January
25, 2023, that deficient practice was identified by the
Tennessee State Survey Agency (SSA) during the survey of
December 13, 2022. You did not agree with the deficient
practice cited as immediate jeopardy at F610-J, F689-J,
F835-J and requested an Independent Informal Dispute
Resolution (IIDR). As a result, the IIDR Panel
recommended to delete F610-J and F835-J and uphold
F689-J federal requirements.

After review of the IIDR materials you submitted to the

SSA, CMS concludes that F689-J shall remain, as originally
cited by the SSA.
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Amended Statement of Deficiencies

» N424 tag which provides as follows:

> Each nursing home shall adopt safety policies for the protection
of residents from accident and injury
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Parties Stipulations as to Law

16.

17.

LAW
Regulations Cited

Tenn. Comp. Rule and Regulation 1200-8-6-.04(15) (now 0720-18-.04(15)) was cited in
the Amended Statement of Deficiencies in relation to the N424 tag which provides as
follows:

Each nursing home shall adopt safety policies for the protection of residents from
accident and mjury.

Tenn. Code Ann. § 68-11-802(a) provides as follows:

Type A civil monetary penalties may be imposed whenever the executive director of the
health facilities commuission finds the conditions in a nursing home are. or are likely to
be. detrimental to the health. safety or welfare of the patients. and the executive director
has accompanied this finding by ordering the nursing home fo suspend the admission of
any new patients, as provided by § 68-11-252.
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Issues

» F424 - Adopt safety policies

» Type A - Conditions... “are or likely to be detrimental to the health,
safety or welfare of the patients....”

» State Operations Manual - Unavoidable Accident — “Means an
accident occurred despite sufficient and comprehensive facility
systems.”

15



» Did Alamo adopt a substantially compliant policy on safe smoking and safe
transfers with gait belts?

» Did Alamo train on that policy?

» Was a violation of the policy a violation of the regulations or did the Alamo
policy require more than the regulations?

» When a staff member deviated from that policy, did Alamo discipline and re-
educate?

16



Alamo Adopted Safety Policies

- Smoking' Poliéy — Residents

Safe Lifting and Movement of Residents

Highlights

Accommodation of
Smoking Preferences

Designated Smoking Area

Nonsmoking Areas

Ashtrays

Smoking Restrictions

Review of Smoking
Restrictions

Assisting Residents with
Smoking

Periodically Reviews

Policy Statement

This facility shall establish and maintain safe resident smoking practices.

Policy Interpretation and Implementation

Prior to, or upon admission, residents shall be informed about any limitations on
smoking, including designated smoking areas, and the extent to which the facility can
accommodate their smoking or non-smoking preferences.

Residents wha desire to smoke may do so at the designated smoking times and only
in the decignated resident smoking arce, which is the outside patio lounge. Sioking
is prohibited inside the building, in resident rooms, and in all other areas.

Oxygen use is prohibited in smoking areas,

Only facility-approved ashtrays and other smoking equipment/paraphemalia shall be
used.

Metal containers shall be available in smoking areas.

Ashtrays shall only be empticd into designated receptacles.

A smoking will be pleted on each resident on admission/readmi
to the facility to determine if he or she is a smoker and to determine his or her ability
to smoke safely.

The staff shall consult with the Attending Physician and the Director of Nursing
Services to determine any restrictions on a resident’s smoking privileges.

The fecility may impose smoking restrictions on residents at any time if it is
determined that the resident cannot smoke safely with the available levels of support
and supervision.

A resident’s smoking status and ability to smoke safely will be re-evaluated quarterly,
upon & significant change, and as determined by e stall.

Any smoking-related privileges, restrictions, and concerns shall be on the resident’s
plan of care, and all personnel caring for the resident/anyone providing smoking
supervision shall be alerted to these issues,

Residents shall have the direct supervision of a staff member, family member, visitor,
or volunteer worker at all times while smoking. No resident will be permitted to
smoke alone. Visitors to the facility are asked to please check with the charge nurse
before assisting any residents with smoking.

The staff will review the status of a resident’s smoking privileges periodically, and
consult as needed with the Director of Nursing Services and the Attending Physician.

Highlights

Resident Safety/Dignity/
Comfort/Condition

Assessment of Transfer
Assistance Needs

Policy Statement

In order to protect the safety and well-being of staff and residents, and to promeote cuality
care, this facility uses appropriate techniques and devices to lift and move residents.

Policy Interpretation and Implementation
1. Resident safety. dignity. comfort and medical condition will be incorporated into
goals and decisions regarding the safe lifting and moving of residents.

2. Mamual lifting of residents shall be eliminated when feasible.

3. Mursing staff in conjunction with the rehabilitation staff. shall as needed assess
individual residents’ needs for transfer assistance on an ongoing basts. Staff will
document resident transferning and lifting needs in the care plan Such assessment
may inclhde:

Resident’s preferences for assistance;
Resident’s mobility (degree of dependency);

Cognitive status;

Whether the resident is nsually cooperative with staff; and

The resident’s goals for rehabilitation, including restoring or maintaining
finctional abilities.

0 = Independent = When transferring from bed to chair or chair back to bed. the
resident is able to stand up from a seated position (without requiring any physical or
verbal help) and walk from the bed to chair and chair back to the bed every day
during the 7 day look back period.

1 = Supervision = Staff mmst supervise the resident during the transfer from bed to
wheelchair daily. Staff nmst bring the chair next to the bed and then remmnd the
resident to hold on to the chair and position their body slowly.

2 = Limited Supervision = Resident is able to transfer from the bed to chair when
using a walker. Staff placed the walker near the bed and then assist the resident with
guided maneuvering during the transfer. The resident is noted to transfer from bed to
chair six times during the 7 day look back period.

3 = Extensive Assistance = Resident partially participates in the task of transferring.
The resident was noted to have transferred 14 times during the 7 day look-back
period, each tume requinng weight-bearing assistance of one staff member.

4 = Total Dependence = Resident did not participate and required two sta_ﬁ'to
transfer out of bed. The resident was transferred out of bed to chair daily during 7
day look back period.
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Alamo Adopted Safety Policies

» Training on the smoking policy

29.  All staff members are trained on the Smoking Policy upon hire. Nurse Aide #2 had been

trained on the Smoking Policy on September 1. 2022, and CNA #6 had been trained on
the Smoking Policy on February 24, 2022.

» Training on gait bet policy

52.  All staff members are trained on the Transterring the Patient policy, which includes the
use of gait belts. upon hire. A review of CNA #4's training records shows that on

September 28. 2021 and July 8. 2022, her skills were verified as competent on
Transferring the Patient.

» 16 days of surveyor document review and observations

ALAMO NURSING AND REHABILITATION CENTER
GAIT BELT AWARENESS FORM

LL t have been instructed on the proper use of
the gait belt and | am aware that it is to be used during ANY
transfer or ambulation with a resident. The gait belts are to be
kept for each resident in the top drawer of their bedside table.
If the resident is moved to a different floor or D/C then please
collect that particular resident’s gait belt and send to laundry.

CNA/NA signature Supervisor signature
7-8-2% 1§zt
Date Date

18



Smoking Policy/Regulation

» The smoking policy was violated

» No regulation was violated

22.  The designated smoking area is adjoined to the Facility and is accessible only through the
employee breakroom. It is covered and enclosed from the elements except to allow for
proper ventilation. The area 1s not accessible from the outside and has a glass door and

windows from the employee breakroom.
23.  Resident #1 was assessed and evaluated as safe for smoking by Alamo after admission.
The most recent assessment. prior to the subject mcident. on July 25. 2022. confirmed

that he is safe to smoke with no concerns noted. mcluding to safely extinguish his
cigarette and that he 1s mobile and propels himself in his wheelchair.

Resident #1 screened as
safe to smoke alone

Smoking Safety Evaluation V 2.0

Initial Admission: 05/03/2019

resident: [ NG Effective Dals: 07/25/2022 11:33

Admisslon: 05/03/2019

Scora: NA Categony: NA

Location: W 23 B

Date of Eirin: N
Physfdarl:-t.ﬂren

TOB. Tobacco uiilization

1

1

1.

Does Resident utilize tobacco

._'él

a. Yes

b, Mo

| Note: Supervision will be required for all Residents during designated smoking times, This evaluation will be utilized for the
Resident's smoking care plan on admission and as indicaled,

SSE. Evaluation

2, Poor vision or blindness

3. Balance problems while sitting or standing

4, Total or limited ROM in arms or hands

5. Insufficient fine motor skills needed to securely hold

cigareite

6. Lethargic / falls asleep easily during tasks or activities

. Burns skin, clothing, furniture or other

8. Drops ashes on self

9 Follow the facility's policy on location and time of smoking
88C. Concems

10. Unable to light a cigarette safely

11. Unable to hold a cigarette safely

12 Unable to extinguish a cigarette safaly

T Unable to use ashiray to extinguish a cigarette

' aYes

! a Yes

a. Yes

i) aYes

) a Yes

! a Yes

a. Yes

) a Yes

() a. Yes

) 8. Yes

®

(-]

b. No

b. No

b. No

"B Ne

b, No

b. Na
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Resident #1 completed smoking safely on the porch

22.  The designated smoking area is adjoined to the Facility and is accessible only through the
employee breakroom. It is covered and enclosed from the elements except to allow for
proper ventilation. The area is not accessible from the outside and has a glass door and
windows from the employee breakroom.
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Resident #1 received a full assessment and had a
scraped elbow

32. EMS alerted the Facility staff who immediately assessed Resident #1 head-to-toe.

33. The Facility nurse found that he had a skin tear to his right elbow. No other injuries were

sustained by Resident #1.

37. The Nurse Practitioner saw Resident #1 two days and confirmed he had a skin tear. No
other mnjuries were noted by the Nurse Practitioner.

# 103 Un-witnessed

Date: 9/25/2022 08:20

Resident: [N

Incident Location: Qutside Resident Location: W 23-B
Person Preparing Report: Lea [}

Incident Description

Nursing Description:

Resident Description:

At approximately 8:20 am this nurse was on med pass when 3 EMTS were walking towards the breakroom and saying ?he?s
on the ground, what is the passcode for this door?? this nurse asked EMTs ?What is geing on, who is on the ground?1?
Deanna- LPN reported to this nurse that resident was on the ground in the smoke shack and the EMTs that were here at
the time to transport a different resident to the ER had noted Mr.h in the smoke shack on the ground and attempted to
assist him but couldn?t get to him due to no outside dooer to the smoking area. This nurse and the 3 EMTs entered the smokir
area and noted resident sitting on the ground in front of his wheelchair with legs stretched out in front of him. No other resider
or staff members present during this time. Skin tear noted to right elbow. Head to toe skin assessment done at this time.
Resident unable to voice details of what happened. Denies pain at this time. Resident assisted back to his wheelchair, skin te
cleansed, TAO applied with clean dry bandage in place. MD notified. Family notified. Neurochecks initiated at this time. Vitals
temp- 98.2, p-70, resp-20, bp-142/70, 96% on room air. No further concerns noted at this time.

Resident Unable to give Description

—
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Reporting to state 9/25/22 and supplemented

9/29/22

Iln::iderlt ID: 2022926132146

Date of Report: 92972022 Reported By: Seleena Park
Submitted - Yes Email; spark@harberlaman.com

Incident ID: 2022926132146

Date of Report: 9/26/2022 Reported By: SeleenaF
Submitted - Yes Email: s @harberlaman.com
ICAP Status - None Fhone: (731) 696-4541

Facllity Informati General Informati

ALAMO NURSING AND REHABILITATI Date of Occurrenze: 9/25/2022

CAP Status - None Phone: (731) 696-4541

General Information

ALAMO NURSING AND REHABILITATI
580 W MAIN STREET

Date of Occurrence: 925 /2022
Time of Occurrence; 1:00 AM

580 W MAIN STREET

Time of Occurrence: 1:00 AM

:EA?(;ST:’: 38001 Age: 6GYear
7316964541 Sex: Male
Facility Type: 021 Race: White
License #: 29

Region: W

Incident Information

Medical Record #: 15522

/ #15522 was escortad by a staff member TR to the smoking area on 09-25-22 at approximately

is staff member lit his cigarette for him and left him unattended. A second staff member, HO,

out to the smoking area at the same time. She also left the resident unattended and returned to
uilding. Resident was left unattended in smoking area for approximately 20 minutes. He attempted
to propel himself back into the facility unsuccessfully and fell out of his wheelchair, EMS was at facility to
pick up another resident and saw him. EMS notified staff in the facility who then responded to him.
Resident was d and found to be without injury. He was brought back into the facility and no
further concerns were noted, Staff are being re-educated on the smoking policies and abuse/neglect.
Investigation is pending at this time.

Occurrence Codes Diagnosis Information Procedure Information
971 Cerebral Vascular Injury/Diseases N/A

No history to show
{Hover over names for contact Info.)

PO BOX 367

ALAMO,TN 38001 Age: GGYear
7316964541 sex; Male
Facility Type: 021 Race: White
License #: 29

Region: W

Incident Information

Medical Record #: 15522
Summary:

Resident #15522 was escorted by a staff member TR to the smoking area on 09-25-22 at approximately
BAM, This staff member lit his cigarette for him and left him unattended. A second staff member, HO,
walked out to the smoking area at the same time, She also left the resident unattended and returned to
the building. Resident was left unattended in smoking area for approximately 20 minutes, He attempted
to propel himself back into the facility unsuccessfully and fell out of his wheelchair. EMS was at facility to
pick up another resident and saw him. EMS notified staff in the facility who then responded to him.
Resident was assessed and found to be without injury. He was brought back into the facility 2nd no
further concerns were noted. Staff are being re-educated on the smoking policies and abuse/neglect,
Investigation is pending at this time. Update: 09-29-22 Investigation revealed that two staff members of
the facility (HO, TR) left resident unattended in the smoking area. This is a direct violation of the facility
smoking policy for residents. Staff members HO and TR were terminated from facility related to leaving
resident unattended in a smoking area. Facility staff re-educated on smoking policy for residents
including not leaving residents unattended in smoking area. Staff also re-educated on abuse/neglect
|policy. Resident #15522 has a BIMS score of 3 but is able to make needs known to staff. Error in
previous report regarding Injuries sustained during fall - resident did sustain a skin tear to his right
elbow. Area is being treated by staff. No other injuries noted, no reports of pain.

Oceurrance Codes Diagnosis Information Procedure Infarmation
971 Cerebral Vascular Injury/Diseases MN/A

Incident History
{Hover over names for contact Info.)

Action: Incident Rejected Date: 9/27/2022 9:17:29 AM  8y: Marjorie Prather
Comments: 1. What is the outcome of the facility's investigation? 2. What is the BIMS of the resident? 3.
What type of plan has the facility put in place to ensure this type of incident does not recccur?
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Alamo disciplined and reeducated when the
smoking policy was not followed

44.  Neither staff member involved ever worked in the Facility after their shifts on the date of
the event. Both were termunated effective September 25. 2022, This
contemporaneously documented in both of their personnel files on September 26. 2022.

by the DON.

45.  The Facility staff was retrained on the Smoking Policy beginning on September 26. 2022

and contimung as each reported for their next shift through October 4. 2022.

46.  The Administrator conducted the first retramning of the Smoking Policy. The Facility

DON conducted the retraining on the subsequent days.
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CNA #4 deviated from Alamo’s Gait Belt Policy

48.

On September 14, 2022, CNA #4 was assisting Resident #4 into bed. During the transfer.
Resident #4 was holding onto her walker. CNA #4 was holding onto the resident at her
waist band with one hand while moving the walker with the other. and the resident lost

her balance and fell.

24



Alamo disciplined and reeducated when the gait
belt policy was not followed

49. CNA #4 was provided a written disciplinary action for not using a gait belt to assist
Resident #4 1n transferring per the Facility’s policy.

50. The Facility’s disciplinary action of CNA #4 following Resident #4°s fall was timely and

appropriate.

Staff who violated Gait Belt Policy immediately re-educated on the spot

Notes

9/20/2022 Fall investigation completed. Staff states that resident was attempting to transfer from wheelchair to bed with staff. ROMITCHELL
Staff did not use gait belt for transfers. Resident stood with walker while staff attempted to move wheelchair. staff re-
educated and disciplinary actions issued

25
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N424

Continued From page 2

for 2 of 3 sampled residents (Resident #1 and #4)
reviewed for accident hazards. The facility's

failure to ensure a safe and secure environment
resuited in a serious and immediate threat to the
heaith and safety of the residents and staff when
2 staff left Resident #1 in the smoking
area unsupervised with a it cigarette for an

undetermined amount of time. Resident #1, an
aphasic, wheelchair bound resident with severe
cognition impairment, was found on the.ground of

N424

the Smoke Shack by an outside sourd_Resident
#1 sustained a skin tear. The failure of
to ensure a safe environment resulted in ¢
harm when a staff member (Certified
Assistant (CNA) 84) failed to follow facit
related to use of a gait belt dunng reside
transfers, and Resident #4 sustained a fa
hip fracture during the transfer,

An acceptable Removal Plan, which re
serious and immediate threat, was ()
12/6/2022 and was validated onsite by
surveyors on 12/12/2022 by policy

medical record review, observation, revje
education records, auditing tools, and |

The findings include:
1. Review of the facility's policy titied,

"Neurological Assessment " dated 3205
revealed, *...The purpose of this procediyr L.

wmewemabfamraoglw. —

assessment...when following an unwitnessed
fall.. Neurological assessments are
indicated...Following an unwitnessed fall._When
assessing neurological status, always include
frequent vital signs._ Perform neurological checks
with the frequency as ordered or per falls
protocol... The following information should be
recorded in the residents' medical record...date

An acceptable Removal Plan, which removed the
senous and immediate threat, was received on
12/6/2022 and was validated onsite by the
surveyors on 12/12/2022 by policy review,
medical record review, observation, review of
education records, auditing tools, and interviews.

Heath Faolites Commission
STATE FORM

JZDAN Ifesatauasen sheet Yot 14
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Allegation of Removal of Jeopardy/Allegation of Compliance
(F689)
Alamo Nursing and Rehabilitation Center
December 5, 2022

Credible Allegation of Compliance and Correction

For the purposes of any allegation that states Alamo Nursing and Rehabilitation Center is not in
substantial compliance with the regulations set forth, this response constitutes Alamo Nursing and
Rehabilitation Centar's Credible Allegation of Correction and Comphiance and Removal of Immediate
Jeopardy.

Aaidents (F680)

e Accidents (F689

adequate supervision for

e nemas On the evening of 12/5/2022, it was brought to the attention of the Administrator and Director of

0n9/26/2022 that the re

s sreof, s e, NUPSING that the facility was being cited with Immediate Jeopardy citations due to failure to provide

Py adequate supervision for a resident during a smoke break when 2 staff members left Resident #1.

menwessnttes] unattended with a lit cigarette and without supervision for an undetermined amount of time. (Per the

et Incident Reporting System 3.0, it was noted on the report of the fall that was submitted for this resident
naingsftwere o0 ON 9/26/2022 that the resident was left unattended for 20 minutes, and the resident, despite having a

serviced on 12:01-22 0|

ssesments. 7ty BIMS score of 3, is able to make needs known to staff).
Abuse/Neglect Preventio

The facility Medical Director, was apprised of the cited deficiencies on 12/5/2022, An immediate ad-hoc
meeting with the Administrator, Director of Nursing, Performance Improvement (P1) Nurse, Faciity Owner,
Board Members, and Corporate Compliance Nurses was conducted on 12/5/2022 to discuss the Immediate
Jeopardy deficiencies.

Respeatully Submitted,

Seleena Park, Administrator
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West Tennessee Regional Office
295 Sumemar Drive, 208 Flooe, lackaon, Tennesses 33301
www.tn_gov/hyde Fhore 731-984-9688  Fax 7314270807

= State of Tennessee
[ Health Facilities Commission

HFC

IMPORTANY NOTICK - PLEASE READ CAREFULLY
(Receipt of this notice Is presumed to be 12/22/2022-date notice emalled to facllity.)

December 22, 2022

Your facility’s noncompliance with the following:

F610 - Investigate/Prevent/Correct Alleged Violation
F689 - Free of Accident Hazards/Supervision/Devices

has been determined to constitute Substandard Quality of Care (SQC) as defined in 5448.301.
Sections 1819(g)(SXC) and 1919(g)X5)C) of the Social Security Act and 42 CFR 488,325(h) require
that the attending physician of each resident who was found to have received SQC, as well as
the State board, responsible for licensing, the facility's Administrator will be notified of the SQC.
In order to satisfy these notification requirements, and in accordance with 5488.325(g), you are

Resident(s): #1

Services (CMS) Regonal Office of the IMMEDIATE JEOPARDY (1)) and/or SUBSTANGMD QUALITY
OF CARE (SQC) findings for the following regulatory requirements:

548312 freedom from Abuse, Neglect, and Exploitation
548325 Quality of Care
§483.70 Administration

As 3 result of the survey findings, the West Tennessee Regional Office of Heakth Facilities
Commussion notified the administrator on exit, that Immediate jeopardy exists and that it would
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Proof

» Adopted safety policies

» Conditions... “are or likely to be detrimental to the health, safety or welfare
of the patients....”

» Unavoidable Accident — “Means an accident occurred despite sufficient and
comprehensive facility systems.”
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Alamo’s Counter Claim

COUNTERCLAIM

In support of its Counterclaim, the Facility will show that a revisit survey was conducted

at the Facility on January 17, 2023, and the Facility was determined to be in substantial
compliance with an effective date of January 9, 2023. The suspension of admissions became
effective on January 4, 2023 and was lifted effective January 19, 2023. As a result of the
suspension of admissions, the Facility was deprived of $99,904.22 of potential revenue based

upon the Facility’s average operating metrics, Factoring in the costs associated with the

In addition to the relief sought in its Amended Answer and Petition for Hearing filed in

this matter, the Facility requests that the Administrative Judge award it damages incurred as a

result of the suspension of admissions and any and all other relief in relation to the suspension.

revenue duc to the improper suspension of admissions and files this counterclaim for the

recovery of said damages.
In addition to the relief sought in its Amended Answer and Petition for Hearing filed in
this matter, the Facility requests that the Administrative Judge award it damages incurred as a

result of the suspension of admissions and any and all other relief in relation to the suspension.
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Suspension of Admissions

TCA 68-11-252 provides in pertinent part as follows:

(@) The commissioner has the authority to suspend
admissions of any new patients or residents to any facility
or licensee in those cases where the commissioner has a
factual basis upon which to believe that the conditions in
any such facility of licensee are, or are likely to be,
detrimental to the health, safety or welfare of a patient
or resident.
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State found alleged serious and immediate threat was removed
on 12/12/22:

An acceptable Removal Plan, which removed the
serious and immediate threat, was received on
12/6/2022 and was validated onsite by the
surveyors on 12/12/2022 by policy review,
medical record review, observation, review of
education records, auditing tools, and interviews.

23 days later, on 1/4/23, a Suspension of Admissions was issued:

The Suspension of Admissions shall be effective at 5:00pm, January 4, 2023. This fac:ility is
hereby ordered to post a copy of this letter where it may be plainly seen by those entering the
facility and to make a copy of this letter available for anyone requesting a copy.

Attached is a statement of your rights in this matter.

Sincerely,

Executive Director
Health Facilities Commission
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Tenn. Code Ann. § 68-11-252

68-11-252. Suspension of admission to
facilities detrimental to health, safety or
welfare of patients or residents.

(m) The board has the authority to:

(1) Continue, revoke, or modify the
suspension of admissions; and

(2) Enter such other orders as it deems
necessary.
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State Proceedings

» Originally set for hearing — March 14, 2023

» Hearing continued — March 27, 2023

34



STATE OF IENNESSEF
HEALTH FACTLTTIES COMMISSION
BEFORE TITE FXT.OUTIVE BIRECTOL

In THE. MATTER OI:

ALAVIO NTIRSING AND REHAB, CENTER DOCKET NOL 35.00-2253 79
SN, LIC, NO, 2%

RESPONDENT

o e e e

ALAMO, TN

AGRERD SETTLEMENL ORDER

The Temuezser Heullh Fucilities Comunission ("Conunissian™), by and througt: e
Ollice o Tegal Services ("Office™ 1. and the Respondent, Alarrs Nursing and Rekiabiliterion
Clenter i Respandent), b and throwsh ils Tegal counsel, haeeby stipnlaes and agres, subjoe. S
appraval by the Tennessce lenlth Facilides Comnission Exeeouive Dirscler ar Desianes. o
the folloaing:
T. AUTHORITY AND JURISDICTION
1. The Board tor Licersing Healil Care Fachities (“Fand™) has the surhovicy to leonss:
and reenlaie hospilaly, mecuperabon centers, mrsing homes, homes for the aped,
residential IV supportive fiviag faeilifics, sasisted care [1ving tacilities, home care
organizations, rosicuniial hespices, birthig centers, peescribe childesre cenlens,
renal dinlysis clinics, atbulavary surgical treatmenl eorlers, Lulpalient diaguostic
centers, adult care homis, wnd haumanie boain ey residential bome, TOA, § 63-
1120

2. A UMursing Lloms” means Ay matiiulion, pluce, buildiop or sgeney represented snd

pani@da. sabed g1 Jo | 1 WY 0S:01 £20Z ‘6Z JeW ‘PIM AdV-SOS NL

hald aul 1o the general public o e expeess of implied purpase of providing care

fur one (19 or Inore pomrzlated porsams whin are ol acutedy i1 bur wiho do requite

Al Mursiug = Belz, Agresl Soplemerl Ol P | nf 18

35



Federal Proceedings

» Pre-Hearing Exchange
» Settlement Conference

» Stipulation of Fact and Statement of Issues
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Questions
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